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Sanctions Board Decision No. 140
(Sanctions Case No/62)

IBRD Loan No. 8460VN
IDA Credit No. 5568VN
Socialist Republic of Vietham

Decision of the World Bank Group' Sanctions Board imposinga sanction ofconditional non-
debarment oneach of the responderstin Sanctions Case No. 762Zdspectively, the “First
Respondent” and the “Second Respondent’together, the “Respondens”), together with
certain Affiliates.? The Respondents must comply with the conditions of nodebarment
within two (2) years from the date of this decision. In case of necompliance within this
prescribed period, the Respondents, together with said Affiliates, shall be automatita
placed under debarment with conditional release for a minimum period of two (2) years.
This sanction is imposed on the Respondenfar fraudulent practices.
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than not” to mean that, upon consideration of all the relevant evidence, a preponderance of the
evidence supports a finding that the respondent engaged in a sanctionable practice.

10. Burden of proaf Under Section Ill.A, sulparagraph 8.02(b)(ii) of the Sanctions
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14. Fraudallegation2: INT alleges that the Respondefdaied to disclose fees paid or to be
paid to the Consultantbatthe Respondenengaged to provide services related to the execution
of the Contract.

15.  Sanctioning factorsINT contendsthat aggravation is warranted for the repetition of
fraudulentactsand harm to the Projedlthough the Respondents provided some documentation,
made their employees available for interview, and responded to INT’s inquiries,sB¢E that

any mitigation applied for cooperation should be considered in lighh®fRespondents’
categorical denial of culpability despite evidence to the contrary

B. The RespondentsPrincipal Contentions in the Explanation and the Response

16. Fraud allegation 1The Respondesacknowledge that they did not make any conflict-of-
interestdisclosuresThey argue that there was no conflict of interest bectesghareholdés
2.13%stakein the First Respondedtd not confer power or control over the First Respondenit

the Shareholder’s financial success had no impact on the First Respondent’s corporate interests.
The Respondents argue that they did not knowingly or recklessly commit a misrepresentation,
consideing that there is no evidence that any of their relevant team members knew of the
Shareholder’s status as a shareholder, as none of these individuals wdexdligmembers of
management; arnttiatthe team leader was just a freelance consultiaatdition, the Respondents
contend that the top ten shareholders of a publrelged company like the First Respondent could
only be identified as of the record date; and thate is no evidence that anyone in the team could
have concluded that a 2.13% shamnership was or could be perceived as a conflict of interest
requiring disclosure.
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engaged in a misrepresentation. Specifically, INT submits that the Respondents knew that they
hired and intended to pay the Consultants even before bidding for the CoN(fdcirther argues

that, at the veryleast the Respondds knew of the risk of making false statements yet took no
steps to address this rigRoncerning both fraud allegations, INT contends that the Respondents
intendedto influence the selection process and execution of the Cqomgraenhthat they might

not have been awarded the Contract had they disclosed the relevant facts.

20. Sanctioning factorsINT argues thaeitherthe Respondentdeserve aggravation for the
repetition of the misrepresentationsr the two separate fraudulent practicesch merit itown
base sanctiodNT furthermaintains that the Respondents’ conftitinterestprompted the PMU
to mobiize a new consultant, delayed the DBénder process, and exposedttprocess to
financial and reputational harrginally, INT submits that thRespondents deserve mitigation for
their voluntary restraint, cooperation, and compliance program.

D. Presentations at the Hearing

21. At the hearig, INT argued that the Respondents had ongoing obligatiodss¢tose
conflicts of interesand payments made to third parties. With respect to
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28. The relevant provision in the RFP imposes a disclosure obligation covering “any situation
of actual or potential conflict that impacts [the consultant’s] capacity to serve the best interest of
its [c]lient” The Contract contains a similar provision that encompasses “any situation of actual
or potential conflict that impacts their capacity to serve the best interest of their [c]lient, or that
may reasonably be perceived as having this effect.” The RFP,dh&#aCt,and subsequent
disclosure obligations at later stages of the procurem@aessfor the DBO requiredwritten
certifications with respect to actual, potental reasonably perceived conflicts of interest. These
certifications are important to nmiain the confidence of all parties and observers in the integrity
of the procurement process and particularly the award process resulting from bid evaluations. It is
essential that all parties involved in a bidding process and in undertaking bid evaheate
systems in place to identify, declasnd manage actual, potentiahd reasonably perceived
conflicts of interest.

29. The Sanctions Board interprets the disclosure obligations in the RFP abdrtract as
encompassing not only situations that demonstrate actual or potential conflict of interest, but also
those that may be reasonably perceived as affecting the Respordgaisty to serve the best
interests of the PMU. These best interests include upholding the integrity of the procurement
process by ensuring that all bidders, potential biddard other stakeholders and beneficiaries
have confidence in the procurement process and that the pracésmsparent, impartiahnd
accountable.

30. The Respondents were tasked under the Coritrassist the PMU in the prequalification
process, bidding, negotiatioand award of the DBO for a wastewater treatment plant in &fietn
These tasks areery much part of the core business of the Respondents, Waiehextensive
experiencewith such assignments, includirgank-financed projects. At relevant timeghe
Shareholder was the only shareholder that was not a financial institution or investment vehicle in
the First Respondent’s publicly disclosed list of its top ten “Major Sharehdldéhe
Shareholder’s core business activities inclusheplementinglarge contracts to design and build
water and wastewater management systebhgse circumstances thusreated a risk of a
reasonable perception on the part of third parties, such as other bidders or potential bidders, that
the Respondents’ impartiality in carrying out their duties might be affected. Moreover, the
Respondents’ failure to disclose the relationship deprived the PMU of the opportunity to take a
view on the matter and to manage or mitigate the situation

31. Because the Sanctions Board fouhatINT sufficiently established that the Respondents
more likely than not committed a misrepresentatithe burden shifts to the Respondents to
demonstrate thaheir nondisclosure dithot amount to a misrepresentation. The Respondents
argue in their defense that tBbareholder’'s ownership of 2.13% of the First Respondent’s shares
doesnot confer power or control over the First Respond#ret the Shareholder’s financial
success had no impact on the First Respondent’s corporate intaneitsat finding a conflict
interest in this case would set an arbitrary and unworkable standard for Bank contracts. The
Sanctions Boaréinds no merit in these argumenfstst, the disclosure obligatismnder the RFP

and theContract are broaegéncompassing actual, potential, or reasonably perceived conflicts of
interest. Thalisclosure obligation is not triggeredlely by the existence of control impact on
corporate interestsSecond, thelaim that the Respondents did not consider the Shareholder’s
2.13% shareholding as affectirtigeir capacity to serve the best interests of the PMU ts no
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determinative The Sanctions Board hgweviously heldhata bidder's subjective assessment as

to the impact of a conflict of interest does not determine whether such a conflict must be dfsclosed.
As explained in the preceding paragraph, the disclosure obligation in this partiaséamwas
triggered by, _interalia, the nature of the Shareholder's core business activities and the
Respondents’specific tasks under the Contracfaken togetherthese circumstancemay
reasonablybe perceived as affecting the Respondenggacity to serve the best interests of the
PMU. Finally, the Sanctions Board does not agree with the Respondents’ suppbaitiomding

an obligation to disclose under the circumstances of this case will result in an arbitrary and
unworkable standard for the BanR&iven the sensitivity of the Respondents’ role in the DBO
tender processbest practicegall for regularand continuousonflicts checksto avoid any
appearance of potential bid$he Sanctions Board notes that disc
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as harm to the integrity of the Bank’s procurement process due to false or mgsleatl
documents -but nevertheless failed to act to mitigate that fiskith respect to disclosure
obligationsin particular,the Sanctions Board has held that a respondent’s experience as a bidder
and the apparent importance of the relevant disclosure requirement may support a finding that the
omission of the disclosure waast a minimumyeckless’ The Sanctions Boardas also found a
respondent to have been at least reckless in omitting required information when the record showed
no evidence of internal due diligence, discussion, or correspondence to suggest that the disclosure
requirements had been considered clo$€Kheimport of these precedents applies here.

35.  First,giventheRespondents/ast experience in undertaking bid preparation and evaluation
activities and in participating in Basflnanced projectsthey should have been aware that it is
critical to maintain the integrity of procurement and selection processes, and ftifiting
disclosure obligationgarefully f
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attempted to mislead a party when it failed to disclose its poteesiasbnably perceived conflict
of interest.

c. To obtain a financial or othdrenefit or to avoid an obligation

38. The Sanctions Board has consistently held that, wttererecord demonstrates that a
misrepresentatiowas made in response to a tender requirerreas in the case of conflicif-
interest disclosures the intent to obtain a benefit or avoid an obligatimay be inferred! As
discussed in Paragra@8, the RFPand the Contraatontain similar language providing thet
consultant’s failure to disclose antual or potential conflichat impacts the consultant’s capacity
to serve the best interest of the cliertthat may reasonably be perceived as having this geffect
may lead to consultant disqualification, contreegmination, anar Bank sanctiong-urther,as
discussed in Paragraf@0, the Respondents’ failure to discloseithpotential perceived conflict

of interest with the Shareholddeprived the PMU of the opportunity tonsiderthe matter and

to take appropriate #on thereon

39. On the basis of this record, and consistent with precedent, the Sanctions Board finds that it
is more likely than not that the Respondents engaged in the misrepresentation with the intent to
obtain a benefit

2. Fraud allegation 2: Alleged mrispresentation of payments made to third
parties
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41. In their defense, the Respondents codtéhat they were not required to disclose their
payments to the Consultants because these payments were not commiggtngies that relate

to the proposal or contract execution, which pertarieesigning and finalization of the Contract

rather than itperformance. According to the Respondents, even if contract execution means
contractual performance, the Consultants provided services that fell outside the scope of services
under the Contract bease these companies supported the Second Respondent and not the
Contract. Finally, the Respondents submit that the Consultants were not subconsultants subject to
the same disclosure.

42. The Sanctions Board has generally interpreted various disclosure allgyaih
procurement/selection documents and contracts quite broadly and has consistently rejected
attempts by respondents to attribute narrow or specialized interpretations to certaif? terms.
Consistent with precedent, the Sanctions Board declines totaddpespondents’ narrow reading

of the disclosure obligations set out in the RFP andCivatract.First, both the RFP and the
Contract make it clear that the disclosure obligation encompasses any fees made to a
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b. That knowingly or recklessly misled, or attempted to mislead, a
party

44.  As discussed in Paragra@, the Sanctions Board has assessed a respondent’s alleged
recklessnesbased on circumstantial evidenodicating that the respondent was or should have

been aware adsubstantial riskTheSanctions Board has measured a respondent’s conduct against

the common standard tdue care” that the proverbial “reasonable person” would exercise in the
circumstances? In the context of Bankinanced projects, the standard of care should be informed

by the Bank’s procurement policies, as set out in the applicable Procurement or Consultant
Guidelines and the standard biddisheggbvl (0)7 (mm)-25mocun totanl ( oa7 (an)l a)6 (u)l (n)5.9snce
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46.  Accordingly, and consistent with precedéfitt
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present and the record does not provide any basis for a-eogpieyee defense. In these
circumstances, the Sanctions Board finds the Respanlilgnie for the misconduct carried out by
its employees.

D. Sanctioning Analysis

1. General framework for determination of sanctions

51.
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contracts, or projects, over a period of tifA@®y contrast, the Sanctions Board haslied to
apply aggravation wheré¢he sanctionable conduct was attributed to a “single schéroe™a
“single course of action®® INT asserts that the Respondents’
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current or in place at the time of the miscondubiatdeals specificallyvith disclosure obligations

or the detection of actual or potential conflicts of interelStsvertheless, the Sanctions Board
acknowledges the Respondem&ognition that theicompliance program could be improved and
their willingnessto engage with the ICOn enhancing itThe Sanctions Board concludes that, on
balancesomemitigationis appropriateinder this factor. This finding is made based on the written
record before the Sanctions Board, and therefore without prejiedargy future assessment that
the ICO may conductto more fully evaluate the adequacy and implementation of integrity
compliance measures taken by the Respondents.

d. Cooperation

62.  Section Ill.A, subparagraph 9.02(e) of the Sanctions Procedures provides for mitigation
where a respondent “cooperated in the investigation or resolution of the case.” Section V.C of the
Sanctioning Guidelines identifies a respondent’s assistance with INT’s invest@gadiooiuntary
restraintfrom bidding on BanKinanced tenders as examples of cooperation.

63. Assistance and/or ongoing cooperation: SectlbA, sub-jparagraph 9.02(e) of the
Sanctions Procedures provides for mitigation where a respondent “cooperated in the investigation
or resolution of the case.” SectidnC.1 of the Sanctioning Guidelines provides that mitigation
may be appropriate for assistance and/or ongoing cooperation, “[b]Jased on INT’s representation
that the respondent has provided substantial assistance in an investigation,” with consideration of
the “truthfulness, completeness, reliability of any information or testimony, the nature and extent
of the assistance, and the timeliness of assistance.” In this case, INT acknowledges that the
Respondents provided documents, made employees dwditabinterview, and responded to
written inquiries. The Respondents argue that they fully cooperated with INT, highlighting that
they made current anébrmer personnel available for interviews amdluntarily provided the
overwhelming majority of INT'sexhibits. The Sanctions Board acknowledges the extent of the
Respondents’ cooperation andtes INT’s confirmation during the hearing about its substantial
reliance on evidence that the Respondents voluntarily providedSanctions Board thus grants
mitigation under this factor.

64. Voluntary restraint Section V.C.4 of thé&anctioning Guidelines adviséhat voluntary
restraint from bidding on Banknanced tenders pending the outcome of an investigation may be
considered as a form of assistance and/or catipar
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e. Period of temporary suspension

65. Pursuantto Section lll.A, symaragraph 9.02(h) of the Sanctions Procedures, the Sanctions
Board considerthe period of th&kespondersf temporary suspensiosfce the SD's issuance
of the Notice on August 11, 2022.

f. Other considerations

66. Passage of timel'he Sanctions Board has considered as a mitigating 4 (,Q g 351-(a)-1 .08 99.66
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ii. The Secoml Respondentas a whollypwned subsidiary,shall be required to
demonstratevithin the prescribed period of natebarmenthat it has(i) taken
appropriate remedial measures to address the sanctionable practiwbgh it
has been sanctioned; and &gopted and implemented effective compliance
measures in a manner satisfactory to the World Bank Group.

68. Inthe event that the Respondsfiail to complywith these conditionwithin the prescribed
period of nondebarmentthe Respondesittogether with sdi Affiliates, shall be automatically
declared ineligible to (i) be awarded or otherwise benefit from a -Baakced contract,
financially or in any other manné?(ii) be a nominated subontractor, consultant, manufacturer

or supplier, or service providérof an otherwise eligible firm being awarded a Béinkenced
contract; and (iii) receive the proceeds of any loan made by the Bank or otherwise participate
further in the preparation or implementation of any BRimkanced Projects.He Respondestmay

be released from ineligibilitgfter a minimum period of two (2) yearounted fronthe expiration

of the period of nomebarment, only itthey have each demonstrateccompliancewith the
conditions originally stipulated for nasebarmenin Paragraph 6above, n accordance with
Section Ill.A, subparagraph 9.03 of the Sanctions Proceduress Tteligibility shall extend
across the operations dfi¢ World Bank Group. The Bank will also provide notice of the
corresponding declaration of ineligibility to the other multilateral development banks (“MDBs”)
that are party to the Agreement for Mutual Enforcement of Debarment Decisions (the- “Cross
Debarmeh Agreement”) so that they may determine whether to enforce the declaration of
ineligibility with respect to their own operations in accordance with the @ebarment
Agreement and their own policies and proceddfes.

40 A respondent’s ineligibility to be awarded a contract includes, without limitaticapilying for prequalification,
expressing interest in a consultancy, and bidding, either directly or as a nominatzhtsattor, nhominated
consultant, nominated malagturer or supplier, or nominated service provider, in respect of such contract, and
(ii) entering into an addendum or amendment introducing a material modification to any existing contract. Sanctions
Procedures at Sectidh.A, sub-paragraph 9.01(c)(i.14.

41 A nominated sulzontractor, nominated consultant, nominated manufacturer or supplier, or nominated service provider
(different names are used depending on the particular bidding document) is one which hasibeleide) by the
bidder in its pequalification application or bid because it brings specific and critical experience andénotiat
allow the bidder to meet the qualification requirements for the particular bid; or (ii) appointed by the Borrower.
Sanctions Procedures at Section llisibparagraph 9.01(c)(ii), n.15.

42 At present, the MDBs that are party to the Cibsbarment Agreement are the African Development Bank Group, the
Asian Development Bank, the European Bank for Reconstruction and Development, tAeietisan Developmen
Bank Group, and the World Bank Group. The Cibsbarment Agreement provides that, subject to the prerequisite
conditions set forth in the Crof&ebarment Agreement, unless a participating MDB (i) believes that any of the
prerequisite conditions set forin the Cros®Debarment Agreement have not been met odédides to exercise its
rights under the “opt out” clause set forth in the Gibebarment Agreement, each participating MDB will promptly
enforce the debarment decisions of the other partiogpdiDBs. More information about the CreBgbarment
Agreement is available on the Bank’s website https://www.worldbank.org/en/about/unit/sanctions
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69. Thesesanctios areimposed on the Respondents for fraudulemaictices as defined in
Paragrapth.23(a)(i) of the January2011 and July 2014 Consultant Guidelines.

Eduardo ZuletéP@nel Chair)

On behalf of the
World Bank Group Sanctions Board

Eduardo Zuleta
Rabab Yasseen
Philip Daltrop



