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2. In accordance with Section Ill.A, sydaragraph 8.02(a) of the Sanctions Procedures, the
written record for the Sanctions Board’s consideration included the following:

Notice of Sanctions Proceedings issued by the World Bank’s Suspension and
Debarment Officer (the “SDO”) to the Respondents on June 20 Z@&
“Notice”), appending the Statement of Accusations and Evidence (the “SAE”)
submitted by INT to the SDO (undated);

Explanations submitted by the Respondewois January 4, 2021(each,
individually, an “Explanation”}o the SDQ

Responses submittéy the Responderston March2, 2021(each, individually, a
“Response”}o the Secretary to the Sanctions Board; and

Reply submitted by INT to the Secretary to the Sanctions Board on2&8p2i021
(the “Reply”).

. PROCEDURAL HISTORY AT THE FIRST TIER

3. Issuance of Notice and temporary suspensions: OnJune 2, 2020, pursuant to Section Ill.A,
subparagraphs 4.01 and 4.02 of the Sanctions Procedures, the SDO issued the Notice and
temporarily suspended the Respondettgether with any entity that is an Affiliate directly or
indirectly controlled byeither Respondent, from eligibiliywith respect to any Barkinanced

Projects?






SanctionBoard Decision No134
Paged of 28

approximately US302.5million for Project2. Project2 became effective oduly 29, 2013, and
closed on Jung0, 2021’

8. Project 1 and Project 2 (together, tiiroject$) financed various contracts in Vietnam,
including three at issue in this caaéwo-part contract packagder consulting services to facilitate
development of a new bus transit syst¢Rackage 2.1”)and a single contradr management
and supervision dfansit infrastructure developmdt€ontract 3.3”) Project 1 supplied financing

for the firstcontract undePackage 2.1. Project 2 supplied financing for the second contract under
Package 2.Jand Contract 3.3The selection process for Package 2.1 adsinistered by a
dedicatedproject implementation unit within Vietnam’s Department of Transportation (the
“PIU"). Respondent Firm participated in joint ventures thabmpeted fgrandwon, all three
contracts® which were signed between April and November 2814. Respondent Firm 2 was
named in each of these contracss a sukcontractor and/or an authorized representative of
Respondent Firm.

9. INT alleges that both Respondents engaged in fraudulent prdayicesrepresenting the
experience of key experts proposed for the Package 2.1 contt€tdurther alleges that

Respondent Firm &ngaged in obstructive practichy impeding a Bank audit relating to the
contracts under Package 2.1 and Contract 3.dwmdncealing evidence.

V. APPLICABLE STANDARDS OF REVIEW

10.  Standard of proof: Pursuant to Section IIl.A, sytaragraph 8.02(b)(i) of the Sanctions
Procedures, the Sanctions Board determines whether the evidence presented by INT, as contested
by a respondent, supports the conclusiuat it is “more likely than not” that the respondent
engaged in a sanctionable practice. Section lll.A;maragraph 8.02(b)(i) defines “more likely

than not” to mean that, upon consideration of all the relevant evidence, a preponderance of the
evidence gpports a finding that the respondent engaged in a sanctionable practice.

11. Burden of proof: Under Section Ill.A, sulparagraph 8.02(b)(ii) of the Sanctions
Procedures, INT bears the initial burden of proof to present evidence sufficient to establish that i
is more likely than not that a respondent engaged in a sanctionable practice. Upon such a showing
by INT, the burden of proof shifts to the respondent to demonstrate that it is more likely than not
that its conduct did n@mount to a sanctionable praeti

12.  Evidence: As set forth in Sectiofil.A, sub-paragraph 7.01 of the Sanctions Procedures,



SanctionBoard Decision No134
Pageb of 28

Corruption Guidelines and that selection of consultants under Project 1 and Project 2 should
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official duties albeit without supervision from others at the fitMT also argues that Respondent
Firm 1is closely connected to the misconduct, akaitl created Respondent Firmtd® take
advantage of a market opportunity imetham delegated broad responsibilities to Respondent
Firm 2 for this purpose, and ultimately stood to benefit fronfrthedulentconduct as a beneficiary

of the contracts under Package 2NT submits that Respondent Firm 1 is liable for the fraud
either under the theory of respondesatperioror for the direct reckless involvement of its own
staff who failed to authenticate documenibrsitted in the proposals.

24.  Obstruction allegation: INT explainsthatRespondent Firm 1
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of its thenemployees becauskely served the company’s intereassa potemdl subconsultant,
and because Respondent Firmh&s not proverany internal control reasonably sufficient to
prevent or detect the misconduct.

28. Respondent Firm 2lid not contest thalleged misrepresentations buTd ( )T
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2. That knowingly or recklessly misled, or attemptednislead a party

38. The Sanctions Procedures recognize the Sanctions Board’s discretion imavidedg
on the part of a respondent from circumstantial evidence; and state broadly that any kind of
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background information for key experts aidims to be neither aware of the lapses uncovered by
INT nor supervising the process. As additionally reflected in the record, th¥/iteeRresident

(i) described hmself to INT as a “technical” member of the “bid preparation team” who would
typically participate inidentifying appropriatekey staff and (ii) personally signed statements,
appended in the bids, to confirm the authenticity of key bid components, includiygsla¢issue

in this case Whenthe World Bank or the Borrower under a Bdfikanced project requires
certification of certain key clas presented ia bid, the certifier is expected to take responsibility

for the truth of such claims. Even if no direct staff of Respondent Firm 1 were aware that the bids
contained falsehoogsvholesaledelegation of
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50. The record reveals that INT sought information and documents from several
representatives and staff of Respond&énn 1, both in Spain and in Vietnam, during the period
from February to July 2017. INT also sought information that would enable it to reach out to the
firm’s asserted “independent accountant.” INT’s inquiries were madeespondentirm 1,
whosethenPresident referred INT to the Audit Representatieedollow up. A full review of

INT’s inquiries during this attempted audit, as well as responses on behalf of Responddnt Firm
reveals the following:

51. Obstruction by impeding theudit: INT claims that he Audit Representatives impeded
INT’s audit by “providing INT with inaccurate information about where records were located;
confining INT’s audit to an empty and largely unused office; and later falsely stating that they had
Nno moreresponsive records to provide, or else suggesting that INT obtain documents from [the
Respondent’sglient and auditors.” In support, INT furnishes evidence ad@erational office in
Vietnam that one of the Audit Representatives had claimed was closedaied In addition,

INT points to the general incomplete and unforthcoming nature of interactions between the Audit
Representativeand INT.

52. In cases of alleged obstruction via impediment to an audit, the Sanctions Board relies on
thedefinition of the Bank’s audit rights that apply to the specific contracts or bidding processes at
issuel® The definitions that appeared in documents relating to this case are set out below:

RFP: “Consultant shall permit and shall cause its agents, Expertscdhshltants, sub-
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C. Liability of the Respondents for the Acts of Their Employees

57. In past cases, the Sanctions Board has concluded that an employer could be found liable
for the acts of its employees under the doctrine sifioadeasuperior considering in particular

whether the employees acted within the course and scope of their employment, and were
motivated, at least in part, by the intent of serving their empRfyathere a respondent entity has

denied responsibility for the acts of its employees based on a “rogue employee” defense, the
Sanctions Board has considered any evidence presented regarding the scope and adequacy of the
respondent entity’s controls and supsion at the time of the misconduct.
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60. Respondent Firm 2: The record supports a finding that the staffRéspondent Firm 2
engaged in sanctionable practices in accordance with the scope of their respective duties and with
the purpose of serving the interests of the company. The Sanctions Board notes that Respondent
Firm 2 contests liability largely by distancing itself from its former Manager who was centrally
involved in preparation of the technical proposals and who has since left the coRgsyndent

Firm 2 also claims that other staff involved in proposal preparation acted in concert with the
Manager, and “surreptitioflg].” INT argues that the fraudulent conduct of employees of
Respondent Firm 2 was within the scope of their work and that Respondent
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they provide guidance as to the types of considerations potentially relevant to any sapnctioni
decision The Sanctioning Guidelines further suggest potentially applicable ranges of increases or
decreaseffom a proposed base sanction of debarment with the possibility of conditional release
after a minimum period of three years.

64. Where the Sanctions Board imposes a sanction on a respondent, it may also, pursuant to
Sectionlll.A, sub-paragrapt®.04(b) of the Sanctions Procedures, impose appropriate sanctions on
any Affiliate of the respondent.

2. Plurality of sanctionable practices

65. As the Sanctions Board finds that Respondent Firrengaged in multiple counts of
misconduct, the Sanctions Board considers Section Il of the Sanctioning Guidelines regarding
“Cumulative Misconduct.” The Sanctioning Guidelines provide in relevant part:

Where the respondent has been found to have engegeddtually distinct]]
incidences of miscondugt.g., corrupt practices and collusion in connection with

the same tender) or in misconduct in different céesgs in different projects or

in contracts under the same project but for which the miscorahatirred at
significantly different . . . times), each separate incidence of misconduct may be
considered separately and sanctioned on a cumulative basis. In the alternative, the
fact that the respondent engaged in multiple incidences of misconduct may be
considered an aggravating factor under Section IV.A.1 [‘Repeated Pattern of
Conduct”] below. (emphasis in original)

66. Where respondents engaged in unrelated sanctionable practices, the Sanctions Board has
considered the gravity of each allegation separatetl determined that a distinct base sanction
should be applied to each distinct cqéfheven where all misconduct related to the same project

or contract?® By contrast, the Sanctions Board applied aggravation rather than a separate sanction
for multiple sanctionable practices in a case where the counts of misconduct were closely
interrelated such as wher&aud wasintended to prevent the discovery of the corrupt practices,
the investigation into which was later obstruct€@he record in thi case reflects that Respondent

Firm 1 engaged in (ifraudulent practices relating tihe two proposals and contracts under
Package 2.-lnd (ii) an obstructive practice in connection witlte same documents as well as
Contract 3.3. The fraudulent practices under Packageatelinterconnected because the
misrepresentatiarelate to the same issue of key expert backgrounds claimed by the bidding JV.
This notwithstanding, the obstructive conduct &tf@ially distinct and must be considered
separatelyThe concealment of evidence and impediment of INT’s audit was not limited to the

28See, e.g.Sanctions Board Decision No. 102 (2017) at para. 66 (applying cumulative sanctions where the respondent
engaged in distinct corrupt and fraudulent practices).

2% See, e.g. Sanctions Board Decision No. 87 (2016) at para. 151 (applying cumulative sanctions where the
respondents engaged in multiple distinct counts of misconduct, all relating to the same project); Sanctions Board
Decision No. 97 (2017) at para. 66 (applying cumulative sanctions where the respondents engaged in fraudulent and
corrupt practice
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allegations of fraud or even to the affecsmlection ancdtontractdocumentsAccordingly, the
Sanctions Boardirids that the plurality of sanctionable practices warrants multiplicafidhe
base sanction with respect to twunts offraudand obstruction.

3. Factors considerdd the present case

a. Severity of the misconduct

67. Section lll.A, subparagraph 9.02(a) of the Sanctions Procedures requires the Sanctions
Board to consider the severity of the misconduct in determining the appropriate sanction.
SectionlV.A of the Sanctioning Guidelines identifies repetitiocentralrole in the miscondugt
andmanagement’s role in the misconduct as some examples of severity.

68.  Repeated pattern of conduct: Section IV.A.1 of the Sanctioning Guidelines identifies a
repeated pattern of conduct as one potential basis for aggravation. bagest the Sanctions
Board has applied aggravation under this factor where misconduct related to multiple bids under
the same project or whem@srepresentations were prompted by different requirements in the same
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conduct and preparation of CVs; this is uncontested. Given the Manager’evegiele the
Sanctions Board applies aggravation to the sanction of Respondent Firm 2.

71.  Mode of misconduct: The Sanctions Board has previously applied aggravation for conduct
found to be otherwise particularly severe, egregious, or sophistitated.
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Sanctions Board has notd#tht a respondent bears the burden to show affirmatively that the record
supports mitigation on this basisRespondenfirm 1requests mitigation, asserting that it played

a peripheral role throughout the selectipmocess ath contract implementatiorand had no
involvement in the misconduct. INT opposes and argues thatidims has already been rebutted
during the discussion of culpability and responsibilityRefspondent Firm 1 for the actions of
various staffThe argument dRespondent Firm 1 does not address evid#ratéendividuals with
decisionmaking authorityparticipated in the misconduct knowingly or at least reckle€<far
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ii. Respondentrirm 2 also requests mitigation, citing membership in a professional
association and its decision to adopt ¢bde ofethicsdevised by Respondent Firm 1.
INT opposes, citing no evidence of implementation.

78. In assessing this factor, the Sanctions Boargsiclered the timing of the asserted measures,
the nexus between corrective measures and the misconduct, and any available evidence of
implementation.The program titled “Criminal Prevention Plan,”
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candor in these sanctions proceediPRy§he Sanctions Board finds the Respondents’ negative
conduct in this respect to outweigh the mitigating credit thatdoave been earned through good
faith communication, timely cooperation, and meaningful assistance during INT’s investigative
work.

f. Periods of temporary suspension

80. Pursuantto Section Ill.A, sytaragraph 9.02(h) of the Sanctions Procedures, the Sanctions
Board takes into account the Respondents’ respective periods of temporary suspension. Each of
the Respondentfias been suspended sine issuance of the Notice dane 2, 2020.

g. Other considerations

81. Under Section IIl.A, sulparagraph 9.02(i) of the Sanctions Procedures, the Sanctions
Boardshallconsider “any other factor” that it “reasonably deems relevant to the sanctioned party’s
culpability or responsibility imelation to the [s]anctionable [p]ractice.”

82.  Lack of candor: The Sanctions Board has previously applied aggravation where the record
reflected a respondent’s persistent and implausible denials of responsibility or knowledge of the
misconduct, including arguments predicated on an uncorroborated version of *évEnés.
Sanctions Board notes that a finding of a respondent’s lack of candor may be based on written
pleadingsaandbr a respondent’'sonduct during the hearing. For examplenoted in the Sanctions
Procedures, a paftyrefusal to answer, or failure to answer questions truthfully or credibly during
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84. Respondent Firm dlisplayeda similar lack of candor
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essentially the same businegatheit with more subsidiaries and held by a larger compamy. T
conduct of Respondent Firm 1 is governed by at least one person connected to the migndnduct
clearly the holding company has not imposed measures consistent with a mareerssk-
approach, in spite of INT's finding of miscondudét these circumstances, noitigation is
warrantedwith respect to Respondent Firm\Yith respect to Respondent Firm 2, the Sanctions
Board observes the absence of clear argument or supporting evideratsoalatlines to apply

any mitigation.

86.  Passage of time: The Sanctions Board has previously considered as a mitigating faetor th
passage of a significant period of time from the commission of the misconduct or from the Bank’s
awareness of the potential sanctionable practices, to the initiation of sanctions proc&digys.
passage of time may affect the weight that the 8armscBoard attaches to the evidence presented,

as well as the fairness of the process for responf&msassessing the extent of mitigation in
prior cases, the Sanctions Board has reviewek alia, the significance of the delay, the impact

of thepassage of time on the respondents’ ability to conduct an internal investigation and respond
to the allegations, and the respondents’ own possible contributions to th&d&ddly respondents
request mitigating credit. INT agrees that some mitiga@ppropriate, but denies that this delay
harmed the Bspondents’ abilities to access evidence or mount a meaningful defense. When the
Notice was issuenh June 2020almost sevegears had passed since the alleged fraud, and almost
threeyearshad passedince the alleged obstructiolhe period between the Bankapparent
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otherwise participate further in the preparation or implementation of any Bank-
Financed Projects; provideldbwever that after a minimum period of ineligibility of

six (6) yearsbeginning from the date of this decision, Respondent Firma¥ be
released from ineligibility only if it has, in accordance with SeclibA, sub-
paragraph 9.03 of the Sanctions Procedures, adopted and implemented an effective
integrity complianceprogramin a manner satisfactory to the World Bank Group,
including specific measures to diligently document business processes relating to
participation in public procuremengnsure the company’s ability to comply with
audit and inspection requests from the Bank Group, and ensure that both the
preparation of bids/proposals and the execution of contracts complies fully with the
currentrequirements of bids financed by the World B#&itoup. This sanction is
imposed on Respondent Firm for fraudulent practices as defined in
Paragraph.23a)(ii) of the Januarg011 Consultant Guidelines.

89. The Respondents’ ineligibility shall extend across the operations of the World Bank Group.
The Bank will dso provide notice of these declarations of ineligibility to the other multilateral
development banks (“MDBs”) that are party to the Agreement for Mutual Enforcement of
Debarment Decisions (the “CreBebarment Agreement”) so that they may determine whéthe
enforce the declarations of ineligibility with respect to their own operations in accordance with the
CrossDebarment Agreement and their own policies and procedtres.

John R. Murphy (Chair)

On behalf of the
World Bank Group Sanctions Board

John R. Murphy
RababYasseen
Eduardo Zuleta

"1 At present, the MDBs that are party to the Cibsbarment Agreement are the African Development Bank Group,
the Asian Development Bank, the European Bank for Reconstruction and Development, tHienartean
Development Bank Group, and tiorld Bank Group. The Crod3ebarment Agreement provides that, subject to
the prerequisite conditions set forth in the CiDebarment Agreement, unless a participating MDB (i) believes
that any of the prerequisite conditions set forth in the Cbetsmarnent Agreement have not been met ordérides
to exercise its rights under the “opt out” clause set forth in the ©ekarment Agreement, each participating
MDB will promptly enforce the debarment decisions of the other participating MDBs. More irtfomnadout the

Crossbebarment Agreement is available on the Bank’'s web#itgps://www.worldbank.org/content/dam/
documents/sanctions/othdocuments/osd/AgreementforMutualEnforcementofDebarmentDecisions(4.9.2010).pdf
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