Date of issuance: November 12, 2020

Sanctions Board Decision No. 128
(Sanctions Case No. 683)

IDA Credit No. 5694-IN
India

Decision of the World Bank Group! Sanctions Board imposing a sanction of debarment with
conditional release on the respondent entity in Sanctions Case No. 683 (the “Respondent”),
together with certain Affiliates, with a minimum period of ineligibility of four (4) years
beginning from the date of this decision.? This sanction is imposed on the Respondent for a
fraudulent practice.

l. INTRODUCTION

1. The Sanctions Board convened in October 2020 as a panel composed of
John R. Murphy (Chair), Olufunke Adekoya, and Rabab Yasseen to review this case. A hearing
was held on October 8, 2020, following a request from the Respondent in accordance with
Section I11.A, sub-paragraph 6.01 of the Sanctions Procedures. Due to the COVID-19 pandemic,
the Sanctions Board Chair determined that the hearing would be held virtually. Accordingly, the
World Bank Group’s Integrity Vice Presidency (“INT”) ng:

I.  Notice of Sanctions Proceedings issued by the World Bank’s Suspension and
Debarment Officer (the “SDO”) to the Respondent on January 21, 2020
(the “Notice™), appending the Statement of Accusations and Evidence (the “SAE”)
submitted by INT to the SDO (undated);

ii.  Explanation submitted by the Respondent to the SDO on February 20, 2020;

! In accordance with Section I1(y) of the World Bank Procedure: Sanctions Proceedings and Settlements in Bank
Financed Projects, issued on June 28, 2016 (the “Sanctions Procedures™), the term “World Bank Group” means,
collectively, the International Bank for Reconstruction and Development (“IBRD”), the International
Development Association (“IDA”), the International Finance Corporation (“IFC”), and the Multilateral
Investment Guarantee Agency (“MIGA”). The term “World Bank Group” includes Bank Guarantee Projects and
Bank Carbon Finance Projects, but does not include the International Centre for Settlement of Investment
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1IV. PRINCIPAL CONTENTIONS OF THE PARTIES

A. INT’s Principal Contentions in the SAE

11. INT alleges that the Respondent made fraudulent omissions or false statements in each of
the three Bids. Specifically, INT asserts that the Bidding Documents required bidders to disclose
a



Sanctions Board Decision No. 128
Page 5 of 15



Sanctions Board Decision No. 128
Page 6 of 15

Inter alia, the Sanctions Board learned that the Respondent did not submit any disclosure form in
relation to Requirement 3, on the basis of its stated understanding that debarments without
international scope need not have been disclosed. The Respondent further shared that the
Respondent’s documents for the JV’s Bids were each completed by an internal tender-preparation
unit, which received guidance from the Respondent’s legal
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ii.  Requirement 2: Bidders must confirm, via the same Disclosure Form, that pending
litigation does not in total represent more than 50% of that bidder’s net worth. In this
section, the Disclosure Form provided for disclosure of year of litigation, identification and
value of the contract at issue, outcome as percentage of the Respondent’s assets, and
information regarding the dispute itself: parties to the litigation, their addresses, and the
subject matter in dispute.

23. Excerpts of the Bidding Documents in the record include a copy of the Disclosure Form
identified in relation to Requirements 1 and 2. The form is titled “Historical Contract Non-
Performance” and provides for disclosure of any “Non-Performing Contracts in accordance with
[Requirement 1]” as well as “Pending Litigation in accordance with [Requirement 2].” The
Respondent argues that, for a matter to be disclosed under Requirement 1, the issue of non-
performance must be fully litigated and all disputes resolved — with no remaining opportunity to
appeal — prior to the deadline for bid submission. INT contests that Requirement 1 does include
litigated matters that may retain an opportunity for appeal, as long as a given dispute was not itself
pending before a judge. INT also
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Requirement 2 demanded disclosure of all pending litigation involving the bidder. The record
reflects that none of the Bids disclosed contract non-performance under Requirement 1, in spite of
significant alleged non-performance in the Respondent’s history with Clients 1 and 2 — the
debarments imposed by Clients 1 and 2 both took place before submission of any of the three Bids.
When INT provided evidence of these facts, the burden shifted to the Respondent to effectively
dispute the allegation, i.e., to show that a disclosure was indeed made or that certain circumstances
(such as pending litigation) had exempted the Respondent from disclosure under Requirement 1.

27.  The Sanctions Board finds that the Respondent has not borne this burden. First, the
Respondent does not dispute the veracity of INT’s inculpatory evidence on this point. Second, the
Respondent’s evidence of litigation relevant to Clients 1 and 2 is sparse with respect to both
substance and timing of disputes. It does not show to a sufficient degree that litigation or a dispute
resolution process relating to the asserted non-performance was pending at the time of Bid 1, Bid 2,
and Bid 3. Instead, the Respondent’s evidence reflects some litigation against Client 1 that was
pending before Bid 1 but was concluded by submission of Bids 2 and 3; litigation
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2. Made knowingly or recklessly

30. INT argues that the Respondent’s actions were likely knowing but, at a minimum, reckless.
INT does not identify any evidence as particularly determinative of the alleged knowing nature of
the Respondent’s conduct. The Respondent states that it relied on its understanding of the Bidding
Documents and has described its conduct as a possible “error of interpretation.” INT submits that,
even if the Respondent was genuinely confused as to its obligation requirements under the Bidding
Documents at the time of Bid submission, it was reckless for its staff to proceed with the Bids
without seeking clarification from the PIU — as instructed in the same Bidding Documents.

31.  The Sanctions Procedures recognize the Sanctions Board’s discretion to infer knowledge
on the part of a respondent from circumstantial evidence; and state broadly that any kind of
evidence may form the basis of conclusions reached by the Sanctions Board.!! In assessing
recklessness, the Sanctions Board considers whether circumstantial evidence indicates that a
respondent was, or should have been, aware of a substantial risk but nevertheless failed to act to
mitigate that risk.'? In assessing mens rea with respect to an omitted disclosure, the Sanctions
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the same to be at least reckless. The Respondent’s argument that it made a good faith error of
interpretation is unavailing. The Bidding Documents required disclosure of information relating
to the bidders’ past non-performance and the PIU has a rational interest in knowing what bidders
may have unfulfilled obligations to past clients. In addition, the Respondent’s history with
Clients1 and 2 undisputedly included alleged non-performance, related debarments, and
subsequent litigation. Nevertheless, the Bids disclosed none of those details, nor did the
Respondent seek clarification or further guidance from the PI1U. Although the Respondent argues

in its pleadings that Requirements 1 and 2 were highly particularized and complex, the Respondent
provides no eion relating
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Sanctions Board has considered any evidence presented regarding the scope and adequacy of the
respondent entity’s controls and supervision at the time of the misconduct.*®

36. In the present case, the record reflects that the alleged misconduct involved the
Respondent’s General Manager and President of Corporate Affairs, each of whom signed at least
one Disclosure Form affirming that the Respondent did not have a history of contract non-
performance. The Respondent asserts that the Disclosure Forms were completed by the
Respondent’s employees tasked specifically with bid preparation and in consultation with legal
staff of the Respondent. The Respondent has not presented a “rogue employee” defense or
suggested that any of its staff acted outside their scope of responsibilities or against the
Respondent’s interest. As a whole, the record reflects that those employees of the Respondent who
were involved in preparation and
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a proposed base sanction of debarment with the possibility of conditional release after a minimum
period of three years.

40.  Where the Sanctions Board imposes a sanction on a respondent, it may also, pursuant to
Section I11.A, sub-paragraph 9.04(b) of the Sanctions Procedures, impose appropriate sanctions on
any Affiliate of the respondent.

2. Factors considered in the present case

a. Severity of the misconduct

41. Mode of the misconduct: Section I11.A, sub-paragraph 9.02(a) of the Sanctions Procedures
requires the Sanctions Board to consider the severity of the misconduct in determining the
appropriate sanction. Section IV.A of the Sanctioning Guidelines identifies various examples of
severity that may merit aggravation and suggests that the specific manner of misconduct (pattern,
sophistication) can render that misconduct more “severe” for purposes of sanctioning analysis. The
Sanctions Board has previously applied aggravation where the mode of fraudulent conduct at issue
had rendered it egregious?® or especially severe.?® The record reflects that the Respondent’s
misconduct generally served to conceal the Respondent’s history with Clients 1 and 2 from the
PIU. In addition to representations relating to contract performance and litigation, the record
reveals the Respondent’s failure to confirm absence of non-debarment, as required in the Bidding
Documents. Although this issue was not a focus of the PIU’s review or of INT’s allegations, the
Sanctions Board finds it consistent with the Respondent’s other misconduct in evading key bidding
requirements. In summary, the consistent withholding of significant non-performance and
litigation-related information in three separate Bids, the failure to confirm absence of debarments
in the same Bids, and the failure to clarify relevant requirements with the PIU all reflect the
Respondent’s misleading conduct as a member of the bidding JV. This warrants aggravation.

b. Voluntary corrective action

42. Effective compliance program: Section III.A, sub-paragraph 9.02(e) of the Sanctions
Procedures provides for mitigation where the respondent took voluntary corrective action.
Section V.B.3 of the Sanctioning Guidelines states that mitigation may be appropriate where the
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circumstances, the Sanctions Board declines to apply any mitigating credit. This finding is based
on the record before the Sanctions Board at this time, and therefore is presented without prejudice
to any future assessment of the World Bank Group’s Integrity Compliance Office to more fully
evaluate the adequacy and implementation of integrity compliance measures taken by the
Respondent.

c. Cooperation

43.  Assistance and/or ongoing cooperation: Section IlI.A, sub-paragraph 9.02(e) of the
Sanctions Procedures provides for mitigation where a respondent “cooperated in the investigation
or resolution of the case.” Section V.C.1 of the Sanctioning Guidelines provides that mitigation
may be appropriate for assistance with INT’s investigation or ongoing cooperation, “[b]ased on
INT’s representation that the respondent has provided substantial assistance” as well as “the
truthfulness, completeness, [and] reliability of any information or testimony, the nature and extent
of the assistance, and the timeliness of assistance.” INT does not propose or otherwise support
mitigation on this basis. The Respondent states broadly that “there is complete cooperation” but
appears to be referring to its engagement in these sanctions proceedings following the investigation
and its willingness to comply with remedial measures in the future. The record reveals that the
Respondent did reply to INT’s show-cause letter but does not clarify how the firm or its
representatives may have otherwise assisted the investigation. Furthermore, the Respondent’s
assertions regarding pending litigation, while relevant to INT’s investigation, were not made clear
until much later in the proceedings. In these circumstances, the Sanctions Board does not find the
Respondent’s conduct to warrant mitigation.

d. Period of temporary suspension

44, Pursuant to Section I11.A, sub-paragraph 9.02(h) of the Sanctions Procedures, the Sanctions
Board takes into account the Respondent’s period of temporary suspension. The Respondent has
been suspended since the issuance of the Notice on January 21, 2020. Although the proceedings
were subject to various extensions and additional filings, the Sanctions Board does not find these
items to have delayed the resolution of the present case.

e. Other considerations

45, Under Section I11.A, sub-paragraph 9.02(i) of the Sanctions Procedures, the Sanctions
Board may consider “any other factor” that it “reasonably deems relevant to the sanctioned party’s
culpability or responsibility in relation to the Sanctionable Practice.”

46.  Adverse consequences of debarment: The Respondent submits that any sanction would
harm the company and its employees. The Sanctions Board has repeatedly held that the expected
future business impact of a sanction on a respondent firm is not relevant to a respondent’s
culpability for the alleged misconduct and the Sanctions Board’s analysis in a specific case.?® The
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the Respondent for a fraudulent practice as defined in Paragraph 1.16(a)(ii) of the July 2014
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